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Decision No. C98-267

BEFORE THE PUBLIC UTILITIES CQMMcrSSION.OF THE STATE OF COLORADO

DOCKET NO. 96S-331T

RE: THE INVESTIGATION AND SUSPENSION OF TARIFF SHEETS FILED
BY U S WEST COMMUNICATIONS, INC. WITH ADVICE LETTER NO. 2617,
REGARDING TARIFFS FOR INTERCONNECTION, LOCAL TERMINATION,
UNBUNDLING AND RESALE OF SERVICES.

BY THE COHHISSION--
- O~·I.: .-,__?FiO SER-r-

MESS' REG MAIl._
INTER-oF FAX _

OTHEB INITIALS A 5
-..:

DECISION REGARDING COHMI~SION AUTHORITY TO RI!CI!IVIIIt
REQUIRE COHBlNATION OF NETWOIU( ELEMENTS AT&T r:tt~l~8I~Denver.

Mailed Date: March 13, 1998 ~1 l!It
Adopted Date: February 18, 1998

StatementA.

I.

1. In prior orders in this suspension docket~l we had

ordered U S WEST Communications, Inc. ("USWC" or "CompanyN), to

combine network elements for competing local exchange carriers

("CLECs") ordering service in this manner. In response to the

court's decision in Iowa Utilities Board v. F.C.C., 120 F. 3d 753
0 ••• _

1 ~ indicated in the caption, this case concerns U S WEST
Communications, Inc.'s proposed permAnent tariffs for the provision of certain
services (i.e., interconnection, local termination, unbundli~q, and resale) to
competinq . local exchanqe carriers.· .Generally, this'· proceedinq concerns

-obligations imposed upon the Company' by the Telecommunications Act of 1996 and
55 40-15-501 at .aq., C.R.S.



· .

(8th Cir. 1997),t however, we rescinded that requirement, but

ordered uswc to file additional proposed tariffs in this pro­

ceeding indicating how it intended to make unbundled network ele­

ments available to CLECs. USWC made that filipg as directed. As

part of their response to the Company's proposals', AT&T Commu-

nications of-the Mountain States, Inc. ("AT&T"), and Sprint Com­

munications Company L.P. ("Sprint") suggested that, notwithstand-

ing tne Eighth Circuit Court's rUling, the Commission possesses

authority under State law to order USWC to combine network e1e-

ments' for CLECs. In Decision No. C98-47 (Mailed Date of

January 20, 1998), we set the Company's new proposed tariffs for

hearing and directed that interested parties file briefs address­

ing the Commission's authority under State law to order USWC, as

part of its interconnection and unbundling obligations, to com-

bine network elements for competitors.

2. USWC filed a brief on this issue. In addi tion,

AT&T, Sprint, MCImetro Access Transmission Services, Inc.,

Teleport Communications Group, Inc., and WorldCom, Inc. (collec-

tively "the CLECs"), filed their Joint Brief in this matter. As

expected, USWC contends that the Commission does not possess

author!ty to order the Company to combine network elements for

CLECs; the CLECs suggest that we do. Now being duly advised in

the premises, we determine that the Commission is empowered under

Z In row. Utilities So.rd, the Court ruled that, under the Telecommuni­
cations Act of 1996, the Federal Communications Commi.sion lacked authority·to
order incumbent local exchan;e carriers to combine network elements for CLlCs •

.,



State law to require uswc to combine network elements for com-

petitors as part of its obligations as an incumbent local

exchange carrier ("ILEC").3

B. Discus.ion

1. Federal Preemption of State Law

a. The primary contention of USWC. is that the

Tel~communications Act of 1996 ("Act"),C as interpreted ·in Iowa

Utili ties Board, prohibits the Commission from requirinq. it to

combine network elements for competitors. In Iowa" Utilities

Board the court vacated a Federal Communications Commission

("FCC") rule which imposed upon incumbents a duty to combine net­

work elements for CLEes, based upon the provisions of 47 U.S.C.

§ 251(c) (3). That statute, in part, imposes upon ILECs such as

USWC the ,duty:

[T]o provide, to any requesting telecommunications
carrier for the provision of a telecommunications serv­
ice, nondiscriminatory access to network elements on an
unbundled basis at any technically feasible point on
rates, terms, and conditions that are just, reasonable~"

and nondiscriminatory in accordance with the terms and
conditions of the agreement and the requirements of' ..
this section and section 252 of this title. An incum­
bent local exchange carrier shall provide such
unbundled network elements in a manner that allows
requesting carriers to combine such elements in order ~

to provide such telecommunications service.

3 The p%opriety of such a %equitement ia, as explained in~r., dependent
upon factual determinations to be made based upon the hea%in9 on USWC'. new
p%opo.als. Accordin;ly, we do not decide he!:e whethe!: the Company will b~

%equired to combine network elements to% CLECs.

• Pub. L. No. 104-104, 110 Stat. 56 (codified at various sections af
7itle 41 r United States Code).



(Emphasis added.) The Eighth Circuit' interpreted § 251 (c) (3),

particularly the last sentence, as precluding the FCC from levy­

ing a duty on ILECs to do the actual combining of elements for

competitors. See Iowa Utilities Board, page 813.

b. USWC, in reliance upon this rulinq, argues

that the Act "forbids" a State requirement that lLECs combine

ne~work elements for competitors. According to the Company, such

a requirement would contravene the Act's intent to implement

competition in the local exchange market through the alternative

mechanisms of unbundling of network elements and resale. In

USWC's view, a requirement that it combine network elements for

CLECs would, as found by the Eighth Circuit with respect to the

FCC rule, "obliterate" the distinction between resale and access

to network elements. Such a rule, the Company contends, is pre­

empted by the Act.

c. Recognizing that the Act preserved State

authority to prescribe access and interconnection obligations for

local exchange carriers (see discussion infra) USWC contends.that

any such state requirement must be consistent with the Act, espe­

cially as interpreted by the Eighth Circuit. The Act, according

to the Company, prohibits any requirement that incumbents combine

network elements for competitors. Therefore, a Commission deci­

sion mandating that USWC combine network elements for CLECs would

be "in direct conflict with the Act as construed by the Eighth

Circuit." USwe Brief, page 2.
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d. We disagree with these arguments. In the

first place, to put the Eighth Circuit Court's decision in con­

text, we note that the proceeding before the Court concerned the

validity of FCC rules and the nature of FCC ~uthority under the

Act. To the extent the Court generally commented upon state

authority to establish access and interconnection obligations

und~r the Act--this issue arose in the course· of the Court's

invalidation of the FCC's attempts to preempt state policies

(Iowa Utilities Board, pages 806-07)--the Court observed that the

States retain independent power to adopt access and interconnec-

tion requirements. See discussion below..

e. As stated above, USWC argues that any State

requirement that incumbents combine network elements for com-

petitors is preempted by the Act, particularly the provisions of

§ 25l(c) (3). State law is preempted if that law actually con­

flicts with Federal law, or if Federal law 50 thoroughly:occupies

a legislative field as to make reasonable the inference that

Congress left no room for the states to supplement it. Cipollone

v. Liggett Group, Inc., 112 S.ct. 2608, at 2617. In this

instance (i.e., on the question as to whether the Commission is

empowered to order USWC to combine network elements for com-

pet1tors), we agree with the CLECs that the Act is not intended

to preempt State law.

f. Notably, § 251(d) (3) expressly provides:

(3) Preservation of state access·" regulations--In
prescribing and enforcing regulations to implement the

5



requirements of this section, the Commission shall not
preclude the enforcement of any regulation, order, or
policy of a State commission that--

(A) establishes access and interconnection obliga­
tions of local exchange carriers;

(B)
section:

is consistent with the requirements of this
and

(Cl does not substantially prevent implementation
of the requirements of this section and the purposes of
this part.

Further, §§ 261 (b-c) of the Act state:

(b) Existing State requlations--Nothing in this part
shall be construed to prohibit any state commission
from enforcing regulations prescribed prior to Febru- ..
ary 8, 1996, or from prescribing regulations after such
date of enactment, in fulfilling the requirements of
this part, if such regulations are not inconsistent
with the provisions of this part.

(c) Additional State requirements--Nothing in this part
precludes a State from imposing requirements on a tele­
communications carrier for intrastate services that are
necessary to further competition in the provision of
telephone exchange service or exchange access, as long
as the State's requirements are not inconsistent with
this part or the Commission's regulations to implement
this part.

These provisions make clear that Congress, in the Act, did not

intend to preempt state adoption and enforcement of access' and

interconnection requirements to apply to ILECs such as USWC.

g. According to the above provisions, State-

imposed access or in~erconnection policies need only be "'con­

sistent with" the Act. In this case, USWC contends that a state

requirement that it combine network elements would be incon-

sistent with the Act as interpreted by the Eighth Circuit. We

disagree. The Court itself, in interpreting § 251 (d) (3),



observed that, "It is entirely possible for a state interconnec-

tion or access regulation, order or policy to vary from a spe-

cific FCC regulation and yet be consistent with the overarchinq
..

terms of section 251 and not substantially prevent the imple­

mentation of section 251 or Part II." Iowa Utili ties Board, at

806. This observation is in keeping with our conclusion that the

te~ "consistent with" does not re~ire that States implement the

identical regulatory policies as will prevail at the' Federal

level. See Environmental Defense Fund, Inc. v. E.P.A., 82 F.3d

451 (D.C. Cir. 1996) ("consistent with" does not require exact

correspondence, but only congruity or compatibility); : Roanoke

Memorial Hospitals v. Kenley, 352 S.E.2d 525 (Va. App. 1987)

("consistent with" does not mean exactly alike, but instead means

"in harmony with" "holding to the same principles" or "in general

agreement with") .

h. The premise of USWC's arqument that the Com-

mission may not adopt a policy requirinq incumbents to -combine

network elements for CLECs is that the Act, as interpreted by the

Eiqhth Circuit, absolutely prohibits ILECs from doing the com-

bining of elements for competitors. This premise is not sup-

ported by the Act or .the Court's decision. For example, the

Court did not hold that incumbents may not voluntarily agree to

combine network elements for CLECs; nor did the Court hold that

the combininq of network elements by an incumbent would be

unlawful. The Court's rulinq with respect to this issue was



simply that the FCC could not compel ILECs to combine network

elements for CLECs under the Act. We note that requiring USWC to

do the combining of elements (assuming such a policy is permitted

under State law) may very well be consistent with the intent of

the Act to promote competition. . See Iowa Utili ties Board,

page 816 (one purposa of the Act .is to expedite the introduction

of .pervasive co~petition into the local exchange market). In

this event, a state requirement that the Company combine .netw~rk

elements for CLECs would be consistent with the Act. Therefore,

we determine that Federal law does not preempt a Commission

requirement that USWC combine network elements for competitors.

2. Commission Authority Under State Law

a. Having decided that Federal law does not pre-

empt a State policy regarding the combination of network ele-

ments, we must determine whether the Commission, in fact, pos-

sesses authority under Colorado law to adopt such a policy. USWC
.

suggests that State law does not permit the Commission to require

incumbents to combine network elements for competitors. The

CLECs contend that a number of provisions under Colorado law

grant the Commission authority to adopt such a requirement.

8
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b. We find that State law provides the Commis-

sion broad authority to review network· use and interconnection in

the competitive market.. The Joint Brief correctly points out

that the Commission possesses comprehensive aU~hority to regulate

the rates, terms, and conditions of services provided by ILECs

such as USWC. For example,S 40-3-102, C.R.S., provides:

The power and authority is hereby vested in the
public utilities commission of the state of Colorado
and it is hereby made its duty to adopt all necessary
rates, charges, and regulations to govern and regulate
all rates, charges, and tariffs of every public utility
of this state to correct abuses; to prevent unjust dis­
criminations and extortions in the rates, charges, and
tariffs of such public utilities of this state; to
generally supervise and regUlate every public utility
in this state; and to do all things, whether specifi­
cally designated in articles 1 to i of this title or in
addition thereto, which are necessary or convenient in
the exercise of such power, and to enforce the same by
the penalties prOVided in said articles through proper
courts having jurisdiction. .

c. We point out that the present case is an

investigation and suspension docket conducted by the Commission

pursuant to the provisions of § 40-6-111, C.R.S. s _ ..That statute

states that. whenever the Commission conducts a hearing under. its

5 In § 40-15-503(2) (g) (II), C.R.S., the Legislature directed the
Commission to conduct proceedings, under S 40-6-111, C.R.S., for each
telecommunications carrier that will provide unbundled facilities or
functions, interconnection, services for resale, or local number portability.

9



provisions, " the commission shall establish the rates,

fares, tolls, rentals, charges, classifications, contracts, prac­

tices, rules, or regulations • . . which it finds just and rea­

sonable." Accord § 40-3-111, C.R.S. (the Commission, after hear­

ing, may determine the just, reasonable, or sufficient rates,

fares, tolls, rentals, charges, rules, regulations, practices, or

con~racts to be observed by any public utility); S 40-4-101,

C.R.5. (Commission shall prescribe rules and regUlations for the

perfor.mance of any service furnished or supplied by any public

utility). Finally, we conclude that, to the extent we determine

it is necessary for USWC to combine network elements for com­

peti tors in order to promote competition in the local exchange

market, such a directive to the Company would be consistent with

the Legislative intent set forth in § 40-15-101, et seq.~ C.R.S.

d. For these reasons,' we conclude that State law

empowers us to order USWC to combine network elements for CLECs

if appropriate. Whether such an order is proper depends upon'the

factual investigation· p~esently being conducted in' this case.

For example, the CLECs in their Joint Brief contend that the

company's proposed method of qivinq access to network elements to

competitors (i. e., the SPOT frame proposal) is discriminatory,

unjust, and unreasonable. This sugqestion constitutes a factual

assertion which must be considered in light of the evidentiary

hearing. We will issue further orders on this question in light

of the evidence presented at hearing.

10



II. ORDER

A. The Conmission Orders That: .

1. We determine that the Telecommunications Act of

1996 does not preempt Commission authority 'tnder State law to

order U S WEST Communications, Inc., to combine network elements

for competing local exchange carriers.

2. We further determine that the Commission is empow-

ered under State law to order U 5 WEST Communications, Inc., in

this docket, to combine network elements for competing local
•

exchange carriers, i~ we determine that such a requirem.ent is

necessary and appropriate.

3. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS' WEEKLY MEETING
February 18, 1998.

ATTES'l': A 'l'RUE COpy

Bruce N. Smith
Director

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO

ROBERT J. HIX

'R. BRENT ALDERFER

Commissioners

COMMISSIONER VINCENT MAJKOWSKI
ABSENT

11
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1I2S.-S-
• Dnw••
Mala....... VT~101

Tel.; (D) 121-2351

-,

I
;

State fA VeraCIIIt
Public Senic:e Board

May 12, 1998

TO PARTIES IN PSB DOCKET NO. 5713

RE: Proposal Cor Doci.ion 'Reprdina Pederal Preemption

DelrP8'da:

P1nIIat to 30 V.S.A Sectioa aUId 3 V.S.A. SectioD 811, I am eaclosiDa
my PropolllrorDecitioa QOIIICCIDiftI FederaJ PreemptioD with repad to'" n.
Module~. oftile above docket.

Ifyou have any commeutl. pJeue file them on or betore May 22p 1998.
Arty comments will then be submitted to the Public Service Board along with the
Proposal for Decision for final detennination. Ifyou wish, you may request oral
argument before the Board.

It IbouId be emphasized that the encloted Proposal is not a final decision of
the Board and may be albject to modilbtiOft by the Board..

Very tNly)'O\l~

~-I--~
Frederick Weston
Harina 0fIIc:er

cc: Susan M. Hudson, Clerk ofthe Board

-I



STATBOPVBRMONT
PUBUC SERVICB BOARD

Docket No. 5713

Investiption into New BnaIaDd nlepllcae )
and TeIe..ph~I(NBTa) tariIIfWna )
Ie: Open Network An:bIteeture, inchdII )
tbe unbundItDa~NB1's network, apanded )
int~ &lid InteUleent networb )
in re: Phase II, Module1Wo )

PREsmtr: ·Ftederic:k W. Weston, m
Hearial°fftccr

A!'PE:ARANcEs: Sheldon Katz. EIq.
for the Vermoot Department cl PublIc Service

Them. M. Dailey, EIq.
for New BnaIand Telephone .t Telepph Company
d/b/a Ben Atlantic-Venncot

John H. ManbaIl.~.
DownI, RIddba ... Martin

for AdIndc Cellularca....,. LoP. d/b/a ceUular One
and H)1Jerion TeJecclDmuDiQtionl cl Vermont, Inc.

WalHam B. Piper, Baq.
Paul J. PhDHpI, BIq.
Pr'Immcr and Piper. P.e.

for CbampWD Valley Telecom, Inc.
FraUlinTelcphofte QaIJlDY
Luclow Telephone ee.paDJ
Non1llle1dTelephone Company
Per~ T~lepllone Ccnpapy

;i SbaRbam Telephone CoaIpmy. Inc.



Docket No. 57U

:!

S11UNB AaJullidon Corp.
dIliJa Ncnhlaftcl Telephone Company d Vermont, IDe.

T....T*phonc CompIny. Inc.
Waitlfteld-P.,.on Telephone Company.1nc.
d/bIa Waitlfteld Telecom

."MeIiDda B. Thaler, Esq.
for AT&TCommunications of New England, Inc.

Robert OJ-. EIq.
Ot-. Selale and tilton

for MCI Telecommunications Corporation

Stephen Whitaker. pro'"
for Delim Access Network

EvelJn BaJ1ey, PaaJtive Director
for the~ 911 Board



Docket No. 5713....·._.f8MLr..a.·IIfII."·.......mm__lIcoMIDMuONOt'!7etwrHP NIIjtGlllI.IWl!m

P••3

LlmopucnoH

This propoICd order c:mdudes that the federal Telecommumcadons Act of 1996

r Ad"l) does net preempt alate power to order local excbanae companies \LECSj to provide

unbundled netwcrk eleIIlenli ("UNEIj, on a recombined bali, to ccmpetltiYc LBCa

("CLBCsj and otlter telea3mmunicaticm provlden who request them. ThiI order a1lO

conCludes that the Public seMc:e Board has sulfident autbcrity UDder current state Jaw to

direct fncwabent LSCa to recanblne UNEa for CLF..CI. if tbe Board c:ondudel that such

recombination is appropriate - which is to say, MIl promote cffident competition in dle

Vermont IcxaI exebanp martet, tbua assurina COI1I\Imerl adequate service at just and

reasonable rates.

As Proc:edu[II "rkJr9'u"aod Sgg gf tbIJ Ogler

Durin& a statui amference (by telepbane) on December 23, 1997, the New EftaIaDd

Telephone a. Tclea,raph Company (dIbIa Bell Atlandc>Vennont. MBAVT" or --company").2

ATII.T CommunicatiODl~New Fnafand. Inc. ("ATATj, and the Department of PublIc

Semce (MDepartmeJ1l" or '"DPS") asked the Board to ddennine whether It bas authority undr:

Vermont law to regulate the manner in which incumbcGt LBCs provide UNEa to CLBCs and
other telecommunications providers. Theyaped that the Board could tate up. this

jurisdk:tlonal question without hoidiDI evidentiaJy hearinp, relyina insteadupon~..

tbcywould file. A tdJedIiIe for the lUbmisliiOll d thole pleadinp aDd additional relevaftt

documentadon was_'

1.1'1IcAd.... aad .... to,...., .....al1ttII4'1oftlicUailedSla...0Jde(47U.S.C.).
Z. BAVf is • cH¥iIioG or..Bel Atluldc CorpontIoA. wbida operatum tWrteea...,. ...

DfItrid of Colt tiL III 11III Older. -Bell A men to tile eorporadcm illn. oadrety; it Is
followed by • bJpIIeft aad to" eel••..,.. dlvilioa oporadIIaila tbac .ace.

3. BAvr lIer 121%161 a' 1-2; ATaT LeUer VJ)tIal S. n.puticI..,..t to putof...-
IftJID I M ~ 01Tt eat.........praCllld=" c".". DDIIIIII
DPU M-13f7.\ 96-75, '"'- H v.-.No. 25, Dece.'6, tW7 .
the~ .... e-le¥uledUllitlof••AJlndc AmyStem ad ATATwitlua Ro1Mnt,.....

.'



DocIIet No. 5713 ....

The parties further aFed that. if the Board ftnels that it does have such authority. then

it may later. in tlds or another procee_ take up any remaimnl tedmica1luuet that UNB

provision - in particular, rec:ombinatiOR- raises.4 However. later in Its written aubmJsslcn., tbe

DPS aflUes that a second phase in which the Board MKJld develop a poIiqon UNB .
. .

recombination Is unnecessary and that the Board could, on the basi. d lbe tDln... reach a fIDaI

determination on whether UNB reaxnbfnation Ihould be required if requested by a CLBC.' I

disagree. The parties coaseJlted to brief and diseuss OIlIy the narrow questions 01 federal

preemption and state authority. Asubsequent inquiry into whether and, ifso, how inc:umbenal

shoukI be required to combine, or refrain from disassembUng. UNEs wiD likely necessitate an

evidentiary reoord, and I therefore ICIl'C it for anOlher time.. ,

B. PQlitiQOl <tlb. Paa:UcI
AT&T alleges that, upon the issuance of the :Elptb Oradt',Rehearina Order in a

proc:eedina concerning the validity d rules issued by the Federal Communications CommiIIicD

("FCC; to implement provisions d the Act,6BcD Atlantic--Masia:d1UJetU made the dedsim

to Mradnd prior commitment. and representations as to jts wlUlngness to provide unbundled

network elemem combinations...1 ATlcT asserts that Bell Atlantic', proposed dwlaes to tJ)IB

provisioning in that state have implications for its UNB provisioning in Vermoot. Ac:cordin, to

AT&T, sum a UNB provisJonina paIIcywouJd be~, costly, and detrimental to

service quality.S ATAT asks that the Board order BAvr to refrain from dfsawmbling

Muistinl axnbinatia\S of unbundled netWOrk clementi. and more genenlllyrequire &11

4. AT.T Letter LM8 as 1-3.
.s. DPS Memorudmnof QppoIitioD 10 Bel AtJaatic·. Netwofk DilmanUe....PJ... tIZ31J8 ("DPS1Il3IJI' at 3.
6. II/fIIM VIIiIia ItL II. n:c. 120 F.34 7.$3 (Idl Cr. 1991); Ufi/iIiaBtL v. #t:C, No. 96.3321 e& ali

1997 U.s. App. LEXIS 21651 (101 Or. Oct. t.. I997), OnIer"' or -m..-a...u DecWoaj.
n. ....."..,. of 0Ik1lec:ilioa to toeIat'plopole4lorder • dearibed ia the folkJwlDa IICtioM

1. MemotaaduaaotATaT~oINwE""pd.1&~ ("AT&T 1I23/J1j at 4.
8• .". real ....• aIIlIXJn:Uq10 AT&T, -. not • ....,Bel AdIadc caDba ......... to·...w a.ECa

."eulllN'_ UNIt... radler WbedIer lid AIIaIIiI: cu SIAI from..........,....
oompetitollaad~by..........., dIIlnIcIM dis.Delllttyof.ewort tMt
bPe al1NdybeaD~ c.aatiDecl.. ATAT 1I23JIJI at 11.

'I



Doct.ct No. 5113 ...S

AlJantic to provide unbunClcd network combinations to competina1ocal achanae carrlen.""

1be DPS joinIln AT&T. request.to In rcspoIIIC, SAvrarpes tbat. even if state lawwcuJd

permit the Board to anider a requirement for BAvr to provide combined UNBI.1Ud1

authority bas been preempted bYthe Act.lt

n.FfJJfMI.."RBMmOl!orS'fAtII.Aw
In tbe RebearincOrder, tile BiPtb Cin:ult conduded that' 2.S1(c)(3) of the Act doeI

. .
not require incumbent LEes suc:h 81 BAvr to exmbine UNEs for CLFCa, and the Court

therefore vacated aD FCC rule maDdatina such -reanbinatlon.· Amooa other tblnp, this

secticn of the Ad Unpoa upon incumbents the duty:
i

fl10 provide, to any rcquestt"l tdecx:mmunicationl carrier for tbe provJsIcn d a
tdecommun.lc:adoas IeI'Yice, nondisaiminatory acceIt to netM1I'k elements on an
unbundled basil at lIlY tedmic:aUy feasible p>fnt on rat~ term.t.. and conditions
that are juat. reumable, and nondiscrindnatary in aa:crdanee with the terms
and aXlditkm ct.tbe aareement and tbe requirements d thiJ scetion and section
252. An incumbent local excbanp carrier shall provide such unbundled network
elcmcots in a manner that allows requestina carriers to combine such elementl
inorder to provide such telecumnunicationlsel'Yice.12

The SJbtb Circuit concluded that the aecand (and final) sentence of this aec:doII

"unambipously indJcatea lbat requestina carriers will combine the anbuncl.ed elements
,

tbemselvel: and that "this Janauaae cannot be read toI~ a duty (XI the incumbent LBCa to

do the actual combining f1elements.-13

SAvraraues that tile Board hll no authority to '1awfullyc:om~ SAvr to provide

tc:ombincd' network elemeDts to other telecolIUlumkations QJ1'ien...14 It CXJI\tendl that

I 2S1(c)(3) of the Al;t requira an inamlbent LEe CO prcMdc access to the elemenu c:6 ill

9. Itl. .. to. ATAT dIM, if1M........with AT&T1110 tile ateatof'" Jbri'• ...,
..... v.... law to UN! pIG\'iIioIUalCl:Ul'diD& to AT&Taview, u.a fa............
to tIdI pn__'" ATAT,.up"'" dID BoanI *"dd order SAvr to pnwkIe U1Ibundlecl netWork
~ fa order 10 fua1kr ...Boud"I PftMlOIDPItitioll ..... Ill. .

to- DPS 1/2.1,Wat 3 D.2.
11. Me......of La.of Bel AduticwVenDODt 112SJ9l rBAVT 1113198") at t. .
12. 1tA,. 251(C:)(3).

13. a.-...a..r ....U.
14. BAvr1/1¥l8 III 11.
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netWOrt onlyon an unbundled <as opposed to a combined) basiL In other wordI. arsua
BAvr, I 251(c)(3) does not permit a new entrant to purchase IIlIembied platronns of

axnblned netwOrk dements (or a leacr combination of elements) In order to oft'er competitive

telecommUllicadona seMceS.1S Accordina to SAvr, co permit tNi and to require ac:cas to

already-comblned network elements at cost~drates for unbuncDed aCCiClS would deItroy the

careful distinctions which COfltvess established in It 2S2(c)(3) and (4) belTieen unbuncled

elements on the ane band and the purctl85e, Cer resale purposes. of an incumbents entire retail

services 011 the other hand.t '

BAVI' allo arpes that the Bpth Circuit vacated the FCC requirement that incumbent

LBCa offer combined network elements to other providen~ because the authority to

impDIC that requirement was reserved to the States, but rather because [the ndelJ could not be

'squared with,' and ~re 'contraJy to: the Telecommunications Act of 1996.-" Under the

Supremacyaause of the U.s. Constitution and the doctrine of preemption, argues SAvr, the

Eighth Circuit's interpretation of tbe Act is equally applicable to the States. Consequently,

as&enI BAvr. the Board cannot impose a like condition upon ebe Company in VCnDOllt.18

I do DOC aarec- The Board is not preempted by the Act from takina aalon in tbis

re.speet. The FJabth Orcuit's decision went to tbe Validity d FCC rules and the nature orFCC

-autbor1ty under the ItI:t. To tile extent that the Court considered State authority at all. it

obIerved tbat States retain independent power to develop interconnection and accea

requirementL19 The Aa. reCOlJlizea that role of the States; 12S1(d)(3) expressly pnwidel;.

(3) PREsERvAnoN OFsrATB Aa::ESS 1\EOtJLA.nONS - In prelQ'ibina and
enforcina reaWatiOl1l to implement the requirements u this section. the
CommilSioa IbaIl not preclude the enforcement of any regulation, order or
policy c:l aState c:om.miaion tbat -

(A) establiIbes access and interc:onneetion obligations of local
exchanF canim:

(8) Uanu'*'" with che requirementJ of this section; and

r--

u. Hace die term. UNB-P, or""wlbuadled .twork cJeme. platfonn.­
16. BAvr In.vJ8 at 2, 7-9.
11. /II." 1..2-
tl. 11.
t9. Rclurilll Onter .t 806. .
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(C) does nOC IUbItandaUy prevent Jmplementadon~ tile
requirementl of this section and the purpoICI~ tN, part.2D

In addition, H 261(b}-(c:) d the Ar:J state:

(b) BJamNoSTATEREOULA11OM9-N~ in thil pill tbaIl be construed
to prohibit any~e commission from enforclnl re....altonapracribed prim \0
FebnW'y S. 1996, or from prescribina reautatlonl after such cIMe d enaetlnent,
in fulfiUinI tile requirements~ this part, if IUdt replationsare"""'" 'I II
... the pnMIIons d tJdI pan.

(e) ADDmONALS'I'ATS REQulRm.tENI'I- NotblD& in this part preducla a
State from impolin. requirementl on a telecammunieatfCIII canier for intraIaate

. scmca tbat are peceaary to funber competition in the proriIion d. telepbone
c:uhanae ICI'Yice or adIange aceca, u Jon.utlle State's requirements are.,
.......,.. this part or the Commiaion rquIatioaI to ialplement this
part.21 .

1bc:se sections eltablilb Con.Fasional intent not to preempt aa:eas and lntercoonec:tion

requiremenu adopted and enforced byStates, WCIS the state requitq2enl5 are Jncansistent

with IheAd..

The SUpremae:y aausc (Art. VI, d. 2) f1 the United States Constitudon provides lhe

federal government with the power to preempt state law.22 To determine whether a st~te

statute or regulation it snempted by federal law. the fundamental inquiry is whether Coner­
Intendecl'to preempt tile state.23 This inquiry"••. starts"with the basic aawnption that

Coosreu did not intend to displace state law.Jt2A Thia presumption against preem~on is

especially stronawhen CalpaI has legislated In an area historically subject to Rawadon by
-10

the stales: -we~with the allUlDption that the bistoric police pawn of the States were not

20. .......
2L E.phd .......
22. ".. aI tbate.a.- illCdIII1IidIiIlh of ill .......aUlbority. No put)' Ira

.... cunea& ·W.... aMI,.". or tell rlllea. ouIIkte lbelCOpe of
eo-.11IioMl audIarity.

23. 4 MI "'.._ 1'. LoItr. 64 U.s.Lw.~, lI62.9 (t996)~ ScMrilrwWlJ'. ANR"".,. Co. -
AN.I~ c..,19fS.a. 1145, 1150(1->. .

24. ".",.."t...... 0&5t u.s. 125,1.e6(1.1);...Mwlbuuie,64U.s.LW.at4Ml;L'"
AMElUCNf CoNnmmOMALlAW 16-25at."'" eM eeL 1'"
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to be SUperseded by tbe F~deral Ad. un1es& that was tbe dear and manifest purpose d.

Con&R*-,,·n

CowU customarily treat preemptian as faillag into one ci three aeneral cateples ­

express precmptfon.implied preemption, and conflict preemption - although. u Professor

Tribe notes, tbe catelQrie. "are anythina but analytlcallyair-dgbt."26 The tint catCIQrY.

express preemption, exists when Conar- expressly ltala ita intention to preclude state

aetlcn.27 Implied preempcion is found when the ItruClure or objecdva of federal·law

demonstrate ahat Conpess intended to preclude state law.2I Conflict preemption mullS wbeD

state law actual" conf1ld1 With federal law, either due to the physical impossibility d c:ompIJin&

with both laws or to a state reJUIation obstructing the aocompUsiunent of the full objeetiftl~

om.aL~ .
In recent de~DBt. theUnitell Slates Supreme Court hal somewhat truncated tJJiJ

traditional three..part preemptim aDalysiL Specifically, the Court has noted tbat:

When ConpaIlw conskIered the islue cipre-emption and hal included in the
enacted leJisJatian a provfstoa explicitly addrcssfna that issue. and when that
provition provides a "reliable iDdkium d cooputional intent with respect to
state authority," "there ia no need to infer CXlIljp'essIonaIlntent to pre-empt state
laws from tbe subltantiYe provisions" of tile Iqlslatfm. Such reasoning II a
variant of the familiar principle of~UlJb8aI acbulD~
Coopesa' enactment of a proYisioo defininc the p-e-cmptive reach of a Itatute
implies that matters be)'Olld that reach are not pre-empted,30

When Congreu10 includes an ezprea preemption prorision in Ill1CJislation., a a:JUU

mUll of caune construe thaI scatutory laqua. to determine the scope t:' that preempdon.31

1hia exerdle in statutory construclian must be informed both by the ultimate goal~

ueertaininaConpeaionaI intent iDd by the presumption apiDst preemPtJOD, a praumplion

2.'. Malln.ric.6t U.s.LW. at 4629••.....,..".s.-F. DtwIk1r (4p.. 331 U.s. 7.ta, 230 (1M7);
~)I.L.iIId Cmup, IIlJC.. 112 s.er.... 2618 (199Z).

26. L~ I6-2$.t .1 ..14;SduI.......,.1~5.a at lUG.
n. 14.; L """.'6-25 .... -.14.
28.~ 101 S.c. 1111'" L. TItl8B.... f 6-2S ...In.l4-
29. SclurIiMMltd. lUI 1.0. IIIUO·IUl; L TItI8!."",,6-2S at 411 at...

30.~ 1125.0. a12618 (d&a1ioM OIJIined);IH.I. u.,J"., UU.$1.W. It U.
31. M~. 64 U.Si..W. 114619.
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that (u DOted above) II panicularty powaf\Il when Ccaw- has leplated in an area

historically subject to replatioD by the Slate.32

In oonsideril1& the overaD ICOpC of preemption implied by the IUbiedians d H 1St and

261 quoted above, we must bear in mind that Slate accaa and Interconnecdon poIJda need

only be "consistent witb" the Ad..33 1basee~ prorisims convtty In unambipous termI tbe

Concrealonal intent not to broaclyprecmplltate action. Instead, those prorisions

demonstrate that states have primary jurildie:tion over Interconnection and access. and are

preempted only frexn imposlnarequirements that are in<:onsistent with relevant prorisicas col

the Ad and FCC regulations. ThiI conclusion is in keepinawith the Supreme Court'.

command in Clpo/It1Ite tbat ...... we mUll construe these p'oriIiona in tipt of the prawnptiCll.
apinJt me prc*CIIlplOl1 of stalc police power feaulatiQl1L TbIs presumption reinforces the

appropriateness ofa.narrow readlna~ (the Ilatutbry preemption prorisicn].-34 1bII il aim in

keeping with the oondusion that "consistent with" does not require tbat States implement

regulatory poIides that are identical to those that will prevail at the Fedcrallevel.35

Finally. I note that SAYr. reading c#. the Ei&hth Circuit's interpretation d.'25t(e)(3),

taken to its losteal extreme, would lead one to rondude that the Act contains an outript

prohibition apiDlt UNE axnbinatiCIL There is no support for this conausion, either in tbe .

EiJhth Orcutt Decision or in the Ad. itself. Nowhere in either is there asugestion that I.E.Cs

or CLECs may not voluntarily Ip'CO tocombine UN& or that such 8 practice is unlawful. The

Eigbth Oradl Decision merely states that the FCC cannot require IUCh a practice." At thO

time I do not reach the issue ofwhcther it would be appopriate under Vc:rmont law 10 JeCI'*e
BAvr to c;ombine UNEs. but I do condude that such a decbioo maybe CDIIiItent with the

32. M. a' 4629.46'5Q.
33. sr-eoaare- iDGhded ill.. fedenlllatate ......tllltapllcitly tbe inc'-of

.... audIorit)', dIle IGOpIt 01 iadotcr1ldMclby..__of piG......wkIa tWa
cle6ltllliDaClaa ella In I of~ WotDd by dlllIIODI
pI"II Iioa 1II 1dItorbOy IUbjcd to repJadoa by \III M~.64
U.s.LW 4629;~. 112&.0.., 2611.

34.~, 1121.0. at 261&·
3S. See&e~~F_ -. ... U ...... I1F3Il4.S1 (D.c. Or. ~cnmfc1calwi.... doeI

mI n2qUO G1II'1 .........."""""01COIIIp&lIbiIty). Now -dial. ia ,..It"~
Order (at 8C)6.C7). tile PJabdI Cin:uit reedIM.......WdIii....

36. ReMariDc0Jder at 813.
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purpoIC of the N:t to prornoce competition In the market for local exchanae service. For all

these reuonIt I amdude that neither the Ad nor tbe Blabtb Circuit', dedaion precludes the

Board from considerinlwhether 1t II appropriate for SAvr to mate available combined

network elemeatl for requatina CLBCs.

lU. Imns P1"lIJngN

SAvr:dlo~ that AT&Tand the DPS are preduded under the doctrine~

collateral eltopJJd (IIIUC preclusion) ftan raislna UNB-pIatform issues in this docket.31

Specifically. BAvraraues that 1hJavina Utipted and Jost the issue of combined network

elements before dte PJabdt Circuit, the doc:tdnc 01 issue predusion mandates that the [CLECsJ

noI be permitted to reJitiptt the same i.ue before the Board.-31 For the n:aIODI that foDow,

I c:ondude that the gerties are net barred from raisina the questim IX the Board', authority to

consider UNEcombinadon.

Before predudina reUtiption of an lssue, a coon must "examine the tint action and the

treatment tbe iI1ue received in it.,,39 Also. as proponent, SAvrhas the burden of escabIisbiDa
that the prior lidptlon ban the parties from raJlina. and therefore tbe Board from comideriD&
whether the Board bas authcrity O'ICl the proviIionlna of UNB combinations.40 1be VCI'DKX1t

Supreme Court held, inDtpGnttr Y. GctIbtI arpnim(. 1JIc" tbat the application of-Issue

preclusion" imolves a determination ci five factors. 41 For tbe purpoees d this analysis. 1wiD

focus .fint upon the third factor act out in 1i'rpaIIfer- that is. is tbe issue the same as the oar

previously litipted? - befcre 100kinaat the other elements. AbIent a demonstnlion that there

iI an identity f1 isIuea between tbe quesaioa c1 Beard authority being railed in tbi8 docket and

tbe Issues raised iD the Bipth Clrtuit cue, collateral estoppel cannot bar ex>n1ideration r:l the

Board'I authorily.

31. BAvr II13JlJ8 at 15. dtial/4.JMt VI..BtL .,. FCC. 120 F.3d m (8Ch ar. 1997) and ReIJeariuI
Older.

38.1IL
39. SirU 11. f'lo I •• No. 96-387 SlIp Op. at 3 (V\. s....- Cowt. Dec. S. 1997).
10. ,_,.,. 'II ",156VI.••_(1991)-
41. ~p. 0-.0..... -',155 Vt..~265 (1990);" Y. SIemu, 1st 'It. 2M...&t, A.Jd

1«), 141 (1992).
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In their UJUIDCntl on preemplion (already dilcuued). the parties ccnfront the quacJon

ofwhetbcr the laue railed in thiIdocket illbe same u that which was tat. up in tbe earlier

ac(ion. ATATand the Department eaatend that the Sptb Circuit ruled on whether the FCC

was justified in developlftl its unbuncliDa regulations. They alto lIJ'IUe lllat the Court never

eonsidered the state role' in the uubundllns procea. Finally, they contend that, bad that

question been considered, me Coun', diac:oune on the point would have been didIJ only and, ..

u:h. inel&ential to its hokIna. SAvr, 00 the other hand. arpca that the Eiahth Cin:uit

Decision was 110I jurildle:tlooal but, rather. dilpOlitive on the substance~ the issue, wbeft It

conduded that maDdatfn& UNB oombi.natlons II inconsistent with 1251(c)(3) d the Ati.

In ita RebeariD&Order, tbe Eilbtb Circuit ruled on two Issues that are relevant to the.
questica before the Board IJQW: me, !be FCCI autharlty with rcsped to unbundUnl JeI*'IIIY
and. two, ita spedfkJlfOPOI8J for network dement unbundlina praclica.42 The Eighth Circuit

expressly charaderizcs its inquiry u the review~ a final order issued by the FCC punuasu to

federal statute.43 In the current docket. it is the Board·s authority" and not the FCCit that is al

issue.44 Here the Board must consider whether the Aet aceordlna to the EiJbtb Circuit

Decision preemptS it, aetJna under state authority, from consideriog UNB combination.­

Aa:orcIn&lY. che isue it not the same II that addressed by the Eightb Oradt and collateral

estoppel does not apply."

G. OOer ate cnanfeioe....... tWa Uoa oldie FJPda Clcuitl a.....om..r.
SM...... III ..............,...,.,.,.. ttl..C ~ L.L.C/tJr."""" till_anI'." • ....."
,~",..../MJJam,.","".".....e::..ttJ/.~ .... JMJGTBSJ*- tJ/
Mt:IJi _."'II. ·PItIIkServbeo. tpl..c.. No. U-U,5t. Order al1/l.MJ8. at 406-

43.......0Ider It192.
4t. It law 1 .. for. federal..., tocollC'Ul1'Uldy ccwidw .....

_.... tbec.1UlAX:ModcIeci oa~ .... pedEN....ofOpcratbtal
Support .,..•• (OIS)" ...,. pro OD assCOllI'" colt .a:-UoaI.

oU. AIMIaI dID tile ilJi........fD~allUlCDdlcl
dftc:ueekwof'" odIIr~.Ie_ J , to lIelboro"l qulcklfOOIIIi.r ....of...
............- (l)I'N"' OIW......,.....Jf1It1iI1••,."..
1M ........... TWteue ...,oltla__putiII_ &bale tbal putidpated fa tIIIl!II)tIa
arc.it~huh"ATATI MO. SpMI. ad••A1..... IIlcJoMM;r. dM De pIItJ.
n ..--1I!l-- II (2) ....,,, fI/ftMIljwJpwlfl_,. to dill
.1.Ictar II tt. ....... dial oaa, to _ ..wIIidt"""7 In.., aad -.atfaI to che
fIIDIIIdlIImU.pdIr IN,.." .,.,.,....No. 96a'7SIp Op. II 3 (Vt.~_...Dec.

5. 1997); ..."" &trJy, 144 Vt. J3'.l3I. 414 A'JI&. 90. 91(19l4);~ v.~,.,.,.
(u........


